
 
 

 
 
 
 
 
 

AGENDA 
BOARD OF APPEALS 

CITY COUNCIL CHAMBERS 
FEBRUARY 6, 2025 

 
CALL TO ORDER – 6:30 p.m. 
PLEDGE OF ALLEGIANCE 
ROLL CALL 
 
APPROVAL OF MINUTES 

1. Minutes of the September 9, 2020 Board of Appeals meeting.   
 
ACTION ITEMS 

2. PUBLIC HEARING FIVE STAR RESTROOM RENTALS LLC SUP APPEAL: An appeal 
to a decision of the Plan Commission regarding a Special Use Permit for a Home 
Occupation for a portable restroom facility business for a property located in the 
Kinnickinnic Township Urban Reserve Area at 1149 County Highway M.  
 
The Board of Appeals may convene into closed session pursuant to Wis. Stat. sec. 
19.85(1)(a), deliberating concerning a case which was the subject of any judicial or quasi-
judicial trial or hearing before that governmental body, to wit: deliberation concerning 
appeal of Special Use Permit. Should the Board enter closed session, the Board would 
reconvene in public open session prior to taking any action.  

 
ADJOURNMENT 
 
 

Council members may be in attendance for informational purposes only. 
No official Council action will be taken. 

 
NOTE: Any person who has a qualifying disability as defined by the Americans with Disabilities Act that requires the 
meeting or materials to be in an accessible location or format, may contact City Clerk Amy White at (715) 426-3408 
or in person at 222 Lewis Street, for accommodations.  Requests for accommodations should be made at least three 
(3) business days in advance of the meeting.  Every effort will be made to arrange accommodations.     
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BOARD OF APPEALS 
JANUARY 22, 2020 at 6:00 p.m.  

City Council Chambers 
 

Members Present:  Eric Amundsen (Chair), Gary Horvath, Kellen Wells-Mangold, Morris 
Marsolek, Jeanette Leonard 

Members Absent:    Andrew Brown (recused) 
Staff Present:     Amy Peterson, Sam Wessel, Brandy Howe, Amy White 
Others Present:  Jim Renslow (applicant), Steven (Tyler) Kohlhagen, Joan Nickleby, and Jim 

Sullivan 
 
CALL TO ORDER  
Amundsen called the meeting to order at 6:30 p.m.  
 
APPROVAL OF MINUTES 
M/Wells-Mangold, S/Horvath – motion carried 5-0 to approve January 22, 2020 BOA minutes 
   
ROLL CALL, READING OF PUBLIC HEARING NOTICE AND ANNOUNCEMENT OF PROCEEDINGS 
Amy White called roll, read the public hearing notice, and read the announcement of proceedings 
 
AGENDA ITEM 
 
Request for zoning variance by Jim Renslow, 121 Cascade Ct and 641 S Main St 

Amundsen opened the public hearing and read the description of the variance request, which is to 
encroach on the 175 foot shoreland setback required by Chapter 17.124 of the City’s Zoning 
Ordinance to build up to 75 feet from the South Fork of the Kinnickinnic River.  
 
Renslow described his request and stated that the shoreland zoning ordinance amendments have 
been put on hold due to COVID-19 and that the City is interested in infill development along South 
Main Street. He also mentioned that neighboring and downtown properties have been within the 
shoreland setback for a very long time, and that redevelopment of the site would improve property 
values and the site’s conditions. He mentioned that City staff advised that a variance would be the 
only way to move the proposed development forward since the shoreland ordinance rewrite was on 
hold.  
 
Wessel gave a presentation describing the property’s history, including a similar 2007 variance 
request that was denied for only the 641 S Main St property, former houses on the site that were 
demolished, and the latest concept to build townhomes on the site. Wessel also listed the criteria 
that must be met to grant a variance under Chapter 17.104.030 of the City’s zoning ordinance. He 
then described Chapter 17.124, shoreland zoning, in detail, describing changes to state law and 
stormwater regulations for properties throughout the City. Specifically, the site has a 175 foot 



setback because of steep slopes, and other properties in the City can develop as close as 75 feet if 
they meet certain criteria. Pavement and structures can’t be built in the setback, but stormwater 
could be allowed in shoreland zones 2 and 3 if approved by the City Engineer. He affirmed that the 
new shoreland zoning ordinance was on hold, and it is unknown when it will be revisited and what 
the final setbacks will be in the new ordinance. He also mentioned that the applicant has the option 
to take the average of the 175 foot setback and a neighboring structure’s setback to build 
approximately 157.5 feet (121 Cascade Ct) or 118 feet (641 S Main St) but the applicant chose not 
to use that option. In their current configuration, about 2/3 of the total area of the parcels is 
unbuildable, and only 641 S Main St has a large enough area to build a home without a variance. He 
also depicted elevation contours to show how much of the slope is freed up for development if the 
75 foot setback would be approved. He described submitted comments that included loss of green 
space, traffic, waste disposal, maintenance, safety, and impacts to the river, and that a few 
neighbors were in attendance wishing to speak. He reminded the Board that staff doesn’t make a 
recommendation since the Board is quasi-judicial, functioning like a court.  
 
Amundsen asked if Board members made site inspections or had ex parte communication to 
disclose. Amundsen, Leonard, Marsolek, and Horvath visited the site, and Wells-Mangold drove past 
it several times. No ex parte communication was disclosed by Board members.  
 
Joan Nickleby of 116 W Park St expressed concerns about runoff going into the river, unknown road 
and sidewalk changes to accommodate development, spills from car fluids parked at the site, litter 
from townhomes, setting a precedent for future shoreland properties if approved, the large size of 
the setback reduction being requested, and concerns with too many people and traffic using Cascade 
Court. 
 
Tyler Kohlhagen, 644 State St, wants to welcome new families to the neighborhood but doesn’t want 
traffic or shoreland development as proposed because of the trash produced by rentals near a river. 
He is concerned about 14 units on a dead end site because of safety with kids using the street and 
the possible 28 additional cars driving through, a big increase from the 10 cars that use the street. 
He is also concerned the street would have to be widened, taking up already small yard space. He 
would be more comfortable with a scaled down development that would improve the site, and 
wants the river to remain quiet and peaceful. 
 
Jim Sullivan, 125 Cascade Ct, says the site can’t be compared to The Depot or City Station since it 
isn’t downtown and wasn’t a former industrial site. The applicant knew the small parcel south of 121 
Cascade Ct was unbuildable when he bought it, and 641 S Main St. can still have a house on it under 
its single family zoning. 121 Cascade Ct had a house burn down but reconstruction was not pursued. 
A new home at 121 Cascade Ct would be a welcome improvement to the neighborhood. All other 
neighbors in the area have to follow shoreland rules even if just adding a deck, so the request 
violates the requirement of not being based on wanting to increase the site’s value for a granted 
variance. It also harms public interest because there is too much site coverage too close to the river. 
There is little to no area for runoff and the site sits on a limestone shelf with topsoil as shallow as 2 
feet. Existing homes get water in the basement because of the lack of drainage. He supports 2 single 
family homes on 641 S Main St and 121 Cascade Ct.  
 
Renslow responded to concerns saying he worked with the City in the past to get a storm sewer pipe 
on the property to help with runoff in that area. The existing garbage results from a newly initiated 
bridge clean up. He stated that downtown is closer to the river, has been that way for a long time, 



and still manages to address garbage. Development of the site would clean it up, address garbage, 
and improve property values. 
 
Amundson closed the public hearing and asked for a motion. M/S Amundsen/Wells-Mangold to 
approve the requested variance.  
 
Horvath asked Wessel to explain the neighboring structure setback averaging rule in 17.124.050 C., 
which Wessel described in detail. Horvath said the applicant passed up this option so there is no 
apparent hardship. 
 
Amundsen asked Wessel if a variance would be needed just to build a single family home, Wessel 
didn’t think so but a new driveway may be required to use Cascade Court instead of the existing 
Main Street curb cut since it doesn’t currently meet code.  
 
Horvath also was concerned about runoff with how shallow the limestone bedrock is on that site. 
 
Marsolek commented that all the neighbors want the green space to remain how it already is in the 
neighborhood.  
 
Leonard stated that the variance request is based on a desire to increase the property’s value, failing 
the 3rd variance criteria in code. The applicant should have known what he bought since he’s been 
there for years, and Leonard has had to follow the same rules with her rental properties. She was 
also concerned about runoff. 
 
Wells-Mangold didn’t have additional comments but agreed with all the concerns discussed. 
 
Amundsen said that surrounding properties would be impacted, but taking the big picture into 
consideration, all the neighbors also need variances to do anything, so granting one might encourage 
the setback to be changed in the future so not everyone needs to get a variance for everything. 121 
Cascade Ct is unbuildable in its current state, and other buildings along the South Fork are closer 
than 75 feet. He disagrees with how the City’s shoreland zoning has worked in the past and agrees 
with the state decision to go with 75 feet, and new downtown buildings approaching 75 have worked 
well. The City’s aggressive stormwater ordinance also does a great job even when buildings are close 
to the river. 
 
Leonard reminded the Board of the North Main Street property that was denied a variance request 
of only a few feet to accommodate handicap accessibility since they didn’t want to set a precedent 
at that time, and this would set a much larger precedent.  
 
With no further discussion, Amundsen restated the motion and asked for a vote. Results to approve 
the variance request were: 
 
Amundsen - yes 
Horvath – no 
Leonard – no 
Marsolek – no 
Wells-Mangold – no 
 
Therefore, the variance request was denied.  



Wessel read procedures for the Board to complete their individual conclusions of law forms that will 
be compiled in the order and determination and final report, which Wessel and Amundsen will 
complete and submit to Pierce County. 
 
M/S Wells-Mangold/Horvath to adjourn at 8:01 p.m. 
 
Respectfully submitted,  

 
Sam Wessel, AICP, Planner 
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MEMORANDUM 
 
TO: The Board of Appeals 
 
FROM: Harley Mehlhorn, Senior Planner 
 
DATE: February 6th, 2025  
 
ITEMS: FIVE STAR RESTROOM RENTALS SUP APPEAL 
 
 
BACKGROUND 
An appeal to a decision of the City of River Falls Plan Commission (PC) has been filed for the 
consideration of the Board of Appeals. The appeal is pertaining to the approval of a Special Use 
Permit (SUP) for a Home Occupation for a Portable Restroom Facility Business. The subject 
property is located in the Town of Kinnickinnic in the River Falls’ Urban Reserve Area (URA). The 
cooperative agreement between the Town and City affords the City land use authority over 
parcels within the URA, thus, the request was analyzed using the standards of the City of River 
Falls zoning code rather than codes applicable to the Extra Territorial Zone (ETZ). The subject 
property, addressed as 1149 County Highway M, is within the Agriculture “A” District. The “A” 
District allows for a small number of uses conditionally under the Special Use Permit, one such 
use is Home Occupation, thus necessitating the approval of the Plan Commission. The attached 
PC Memo outlines much of the background and factual findings, but below find a more detailed 
summary of the entitlement path of the appealed PC decision.  
 
CODE INTERPRETATION AND ENTITLEMENT PATH 
When this request was first put forward to staff, it was not immediately clear which path the 
request should take, which avenue of review and approval was consistent with code. Chapter 
17.82 of the River Falls Zoning Code describes the intent and administration of typical Home 
Occupations within the City. However, as noted previously, the subject site is within the 
Agriculture District which requires a Special Use Permit for Home Occupations and does not 
reference 17.82, and instead only refers to Home Occupations as “herein defined”. This made it 
clear to staff that the request could not be approved administratively as was typical of a Home 
Occupation and, secondly, that this request was to be considered a Special Use Permit first and 
foremost with Home Occupation being the Special Use.  
 
Special Use Permits differ from standard Home Occupation Permits in a number of ways. Firstly, 
the process is completely different, with Home Occupation Permits being administratively 
approved, and SUP’s being necessarily approved by the Plan Commission per state statute. 
Secondly, the standards of each are defined in code, with the aforementioned 17.82 outlining the 
administrative performance standards for a Home Occupation and the standards for a Special 
Use Permit being outlined in “17.104.040 Special Use Permits”. Whereas a Home Occupation 
Permit has discrete standards, Special Use Permits are slightly more discretionary as far as the 
standards to which they must comply. Code and statute, however, do outline the specific 
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considerations the Commission may contemplate as they approve, or deny, the SUP. Staff 
determined that the request for approval made by Five Star Restroom Rentals was a Special Use 
Permit and beholden to the standards and requirements thereto, and not inherently a Home 
Occupation Permit as outlined by code. However, both the PC Memo and approved resolution 
make reference to the standards of 17.82 Home Occupations. Staff found that the Home 
Occupations chapter was a useful basis of comparison, especially when writing recommended 
conditions of approval. It should, however, be noted that it is staff’s interpretation that the 
requested SUP need not comply with the letter of all of the provisions within 17.82, as it must first 
and foremost satisfy the standards of a Special Use Permit. More information regarding the SUP 
can be found below; this language is also within the PC memo and serves to outline the regulatory 
framework, both statute and code, surrounding SUP’s.  
 
SPECIAL USE PERMIT ANALYSIS  
Plan Commission has the authority to approve, approve with conditions, or deny special use 
permits.  Once granted, a Special Use Permit (SUP) remains in effect as long as the conditions 
upon which the permit was issued are followed, or until the duration of the permit expires, or any 
other conditions outlined in the resolution.  If a special use permit application is denied, the 
applicant may appeal the decision to the Board of Appeals. 
 
Special Use Permit Process 
Review and approval of a Special Use Permit is a quasi-judicial process (applying policy) as 
opposed to a legislative process (creating policy).  This means that an application is reviewed 
against the standards in the ordinance for compliance and if the standards are met, a permit is 
granted. 
 
Special Use Permits allow uses that may be appropriate in a zoning district if certain conditions 
are met.  Specific conditions may be added to the approval to ensure compatibility with adjacent 
land uses and so that the purpose and intent of the ordinance is met; however, any condition must 
be reasonable and related to the proposed use.  If an application meets the conditions in the 
ordinance and the applicant agrees to meet and maintain compliance with the specific conditions 
of the permit, a permit is granted.  
 
State Statute Regarding Special/Conditional Use Permits 
In 2017, Wis. Act 67 limited the discretion that municipalities have when approving Special or 
Conditional Use Permits.  The law requires that decisions must be made based on substantial 
evidence: 

The [municipality’s] decision to approve or deny the permit must be supported by 
substantial evidence.  “Substantial evidence” means facts and information, other than 
merely personal preferences or speculation, directly pertaining to the requirements and 
conditions an applicant must meet to obtain a conditional use permit and that reasonable 
persons would accept in support of a conclusion. 

 
The law also requires that any conditions imposed on the permit be based on substantial 
evidence: 

Any condition imposed must be related to the purpose of the ordinance and be based on 
substantial evidence.  All conditions must be reasonable and, to the extent practicable, 
measurable and may include conditions such as the permit’s duration, transfer, or 
renewal.” 

 
The law then requires the applicant to demonstrate that they meet the standards in the ordinance:  
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The applicant must demonstrate that the application and all requirements and conditions 
established by the [municipality] relating to the conditional use are or shall be satisfied, 
both of which must be supported by substantial evidence. 

 
If the applicant can demonstrate that their proposal can or will meet the requirements and 
conditions, then a permit must be granted: 

If an applicant for a conditional use permit meets or agrees to meet all of the requirements 
and conditions specified in the [municipal] ordinance or those imposed by the [municipal] 
zoning board, the [municipality] shall grant the conditional use permit.  
 
 

PLAN COMMISSION VOTE REPORT 
For more specific information on the Plan Commission meeting, the minutes of the Oct 1, 2024 
Plan Commission meeting are attached to this memorandum. The ultimate vote of the 
Commission was 3/2 in favor of the approval of the Special Use Permit. 
 
EXHIBITS 

1. Notice of Appeal 
2. A supporting letter to the appeal by the appellants  
3. Response to the appeal by Five Star Restroom Rentals, LLC 
4. Plan Commission Memo 
5. Plan Commission Minutes 



 

 

Notice of Appeal 

From: Appellants 

  

 















 

 

Supporting Letter to 

Appeal 

From: Appellants 
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TO: River Falls Board of Appeals 

FROM: Appellants, Brad Gilbertson and Cindy Maxwell 

DATE: February 6, 2025 

RE: Appeal of Special Use Permit to Five Star Restroom Rentals for Home Occupation 

Summary 

The Plan Commission’s decision to approve a special use permit to operate Five Star Restroom 

Rentals as a home occupation is contrary to state law because (1) the commission did not 

proceed on a correct theory of law and (2) the decision was arbitrary and capricious and not 

supported by credible evidence, representing an act of will instead of judgment. The Plan 

Commission incorrectly applied the governing ordinance and made the decision without 

considering relevant facts or requiring Mr. Kleist to establish that each condition of the special 

use ordinance would be met. 

Appellants request that the Board of Appeals, upon reviewing the matter de novo, deny Mr. 

Kleist’s request for a home occupation special use permit. 

Factual Background 

On October 1, 2024, the Plan Commission approved a request for a special use permit to allow 

Five Star Restrooms to operate as a home occupation of Mr. Justin Kleist under River Falls 

Municipal Code § 17.82.  

During public comments, several members of the public spoke in opposition to the proposed 

special use and questioned whether and how chemicals would be stored on the property. Only 

after being directly asked by a commission member did Mr. Kleist admit that chemicals would be 

stored on the property. 

After the public comment period had closed and just before the commission voted to approve the 

permit, Mr. Kleist, seated in the audience and speaking to members of the public rather than to 

the commission, stated that he was not yet ready to operate because he still had to install the 

holding tank required under state law for his business. 

It is unclear whether the Plan Commission was aware of this fact. The sole mention of the tank in 

an analysis that was prepared for the commission by city staff stated, “Any washing that does 

take place within the facility will drain into a separate holding tank per DNR regulations.” 

(Analysis, p. 7). The analysis fails to mention that the tank is not yet installed and does not 

indicate the tank’s location. 

On October 8, 2024, Cindy Maxwell emailed Amy Peterson, Director of Community 

Development, to request a reconsideration of the special use request on the basis of the new 

information. On October 9, Ms. Peterson denied the request to reconsider. Ms. Peterson stated 

that “[t]he tank will be located underground, beneath the building, with no exterior evidence and 

therefore will not constitute a violation of the home occupation provisions.” (Peterson email).  
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Standard of Review 

When reviewing a special use permit decision, the Board of Appeals may conduct a de novo 

review of the record and substitute its judgment for that of the Plan Commission. Osterhues v. 

Bd. of Adjustment for Washburn County, 2005 Wis. 92, 282 Wis. 2d 228; 698 N.W.2d 701. The 

Board of Appeals may reverse, affirm, or modify a Plan Commission decision. Wis. Stat.            

§ 62.23(7)(e)8. 

Argument and Authorities 

A. The Plan Commission did not proceed on a correct theory of law because it 

misinterpreted the home occupation ordinance. 

1. Statement of the law. 

Municipal ordinances are construed in the same manner as statutory interpretation. One of the 

precepts of statutory interpretation is to give meaning to each word in a statute and to avoid an 

interpretation of a statute that would render statutory language superfluous. Banuelos v. Univ. of 

Wisconsin Hosps. & Clinics Auth., 406 Wis. 2d 439; 988 N.W.2d 627 (2023). The Zoning Board 

Handbook for Wisconsin Zoning Boards of Adjustment and Appeals provides that “[o]rdinances 

must be interpreted to give effect to every provision. Interpretations that render part of an 

ordinance meaningless must be avoided whenever possible.” (p. 82). 

2. Analysis. 

In response to Ms. Maxwell’s request for reconsideration, Ms. Peterson stated, “The holding tank 

is not new information as it was mentioned in the application, which was considered as part of 

the project and thus was part of the plan commission packet.” (Peterson email). Yet neither the 

applicant’s narrative nor the staff analysis indicates that the holding tank was yet to be installed, 

nor did either describe the tank’s location. In denying the request for reconsideration, Ms. 

Peterson stated, “The tank will be located underground, beneath the building, with no exterior 

evidence and therefore will not constitute a violation of the home occupation provisions.” 

(Peterson email). This information was not presented to the Plan Commission at the October 1 

meeting and was not part of the packet of information that Plan Commission members received. 

The staff analysis defers to Mr. Kleist’s own description of his business. “A more detailed 

description of the operations can be found in the applicant narrative attached to this memo.” 

(Analysis, p. 4). The sole mention of the holding tank in Mr. Kleist’s narrative is that “waste 

water is contained in a holding tank.” (Narrative, pp. 1-2). The narrative did not describe the 

tank’s location or configuration and failed to mention that the required holding tank was yet to be 

installed on the property. 

By failing to fully examine the tank issue, the commission did not consider a critical element of 

the home occupation ordinance.  River Falls Municipal Code § 17.82.020 B (2) provides: 

Nothing incidental to the conduct of a home occupation shall be 

constructed, installed, placed or stored outside the principal building in 

which it is carried on, nor shall any exterior evidence of a home occupation be 
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permitted to exist on the lot in question if it is visible from any adjacent or 

neighboring properties or if it is not in keeping with the residential character of 

the neighborhood surrounding the lot, except for a sign and off-street parking 

as is set for the below. (emphasis added) 

While the municipal code does not define “principal building,” the definition for 

“accessory building” in § 17.108.040 provides guidance: 

“Accessory building” means any building, except the principal building or 

buildings on a lot. In the case of a house and detached garage on the lot, the 

accessory building is the garage. (emphasis added) 

Therefore, in the context of the home occupation ordinance, Mr. Kleist’s dwelling unit 

is the principal building, and the large outbuilding is the accessory building. Under 

§17.82.020 B (2), Mr. Kleist is prohibited from constructing, installing, placing, or 

storing anything incidental to his home occupation outside of his dwelling unit. The 

ordinance clearly prohibits installing a wastewater holding tank unless Mr. Kleist 

intends to install it in his dwelling unit. According to Ms. Peterson’s email, that is not 

his intent.  

Moreover, the commission’s decision and Ms. Peterson’s explanation do not give effect 

to the first portion of the ordinance (appearing in bold above), but instead rely entirely 

on the second portion of the ordinance that focuses solely on visible exterior evidence 

of the business. The first portion is related to construction outside the principal 

building and says nothing of whether the construction is visible from adjacent 

properties. The second portion of the ordinance deals strictly with the visible aspect of 

the home occupation on the lot, regardless of whether it is inside the principal building 

(e.g., a barber’s chair set up in front a large picture window) or outside the principal 

building (e.g., a barber’s chair set up in the front yard). 

Each portion of the ordinance addresses a different manifestation of business activities, and both 

portions must be given effect. In relying solely on the visible aspects of Mr. Kleist’s holding 

tank, the city renders a portion of the ordinance superfluous. This interpretation is an incorrect 

theory of law. 

The plain words of the ordinance prohibit Mr. Kleist from installing the holding tank as part of 

his home occupation. Because the holding tank is required by state law, Mr. Kleist cannot 

lawfully operate his business without it, and the permit must be denied. 
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B. The Plan Commission’s decision was arbitrary and capricious and unsupported by 

credible evidence, representing an act of will instead of judgment, because the applicant 

did not present credible evidence that each condition of the special use ordinance was 

met. 

1. Statement of law. 

Wisconsin law requires that municipal officials make decisions based on credible evidence; 

doing otherwise results in an impermissible arbitrary and capricious decision that represents an 

act of will rather than judgment. Eternalist Found., Inc. v. City of Platteville, 225 Wis. 2d 759, 

593 N.W.2d 84 (Ct. App. 1999).  

In Wisconsin, there is no presumption that a conditional use serves the public interest. At every 

stage, the applicant has the burden of establishing that each condition of the special use 

ordinance is met. Delta Biological Resources, Inc. v. Board of Zoning Appeals of the City of 

Milwaukee, 160 Wis. 2d 905, 467 N.W.2d 164 (1991). 

2. Analysis. 

Mr. Kleist failed to meet the burden of establishing that his business meets each of the general 

standards for home occupations. Section 17.82.020 A (4) provides the following: 

A home occupation shall not produce any offensive noise, vibration, smoke, 

dust, odors, heat, gas, glare, electrical or audible interference, nor shall it 

otherwise create a risk to health, safety or property of residents and 

occupations of adjacent and neighboring properties. (emphasis added) 

Mr. Kleist offered no evidence of how dust would be controlled on his property’s gravel 

driveway when it is traversed by delivery trucks multiple times a day. 

Nor did Mr. Kleist provide evidence about any risk to health or safety to neighboring 

properties, particularly regarding the risks to well water and the Kinnickinnic River. To 

the contrary, Mr. Kleist did not reveal in his application materials that chemicals will be 

stored onsite at his business and only admitted as much under direct questioning at the 

October 1 meeting. The staff analysis did not mention chemical storage, and the Plan 

Commission appears to have had no knowledge of it before the hearing. Having learned 

of the chemical storage only minutes before the vote to approve, the commission had no 

evidentiary basis to determine whether chemical storage on the property would create a 

risk and thereby violate the ordinance. 

Mr. Kleist provided only general assurances that because his business is state licensed, 

it is therefore safe. One commission member stated at the hearing that she was satisfied 

that the state business licensing process addresses any safety concerns. But Mr. Kleist’s 

current business license does not address all the safety concerns for the proposed 

relocation to 1149 County Road M. Unlike his current business location, the property 

has a pond and a wetland near the accessory structure, both of which drain to the 

Kinnickinnic River. Indeed, at the time of the hearing, Mr. Kleist did not possess the 
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requisite state approval to install a nondomestic wastewater storage structure (the 

holding tank) according to Wis. Stat. § 281.41 and Wis. Admin. Code, chapters NR 108 

and 213.1 

Mr. Kleist’s business is licensed under Wis. Admin. Code, chapter NR 113, which 

regulates sewage collection vehicles and sewage disposal. It does not regulate chemical 

storage, and it is unclear whether the chapter’s regulations extend to a washing facility 

such as that proposed by Mr. Kleist.  

The commission’s reliance on the state business license for his original business 

location as evidence that the proposed use does not pose a risk to neighboring properties 

at the new location is unreasonable. Mr. Kleist presented no evidence beyond stating 

that he possesses a business license. He therefore failed to establish the condition of the 

special use ordinance that his home occupation must not create a nuisance or risk to 

neighboring properties. 

C. The Plan Commission’s decision was arbitrary and capricious and not supported by 

credible evidence, representing an act of will instead of judgment, because the 

proposed use is a commercial enterprise and not a home occupation. 

1. Statement of law. 

Wisconsin law requires that municipal officials make decisions based on credible evidence; 

doing otherwise results in an impermissible arbitrary and capricious decision that represents an 

act of will rather than judgment. Eternalist Found., Inc. v. City of Platteville, 225 Wis. 2d 759, 

593 N.W.2d 84 (Ct. App. 1999). 

2. Analysis. 

River Falls Municipal Code § 17.82.020 A (2) requires a home occupation to be “clearly 

incidental to and secondary to” to the permitted principal use of the dwelling unit as a residence. 

River Falls Municipal Code § 17.82.020 E provides the following: 

The following are examples of home occupation uses permitted within the city 

of River Falls, which meet the intent of this section subject to compliance with 

the conditions of this chapter: 

1. The office or studio of an accountant, architect, artist, attorney, ceramist, 

engineer, interior designer, landscape architect, photographer, dentist, 

 
1 Mr. Kleist applied for state approval of his nondomestic wastewater holding tank on November 

17, 2024. He applied under his own name, rather than his business name, and indicated that the 

source of wastewater would be “domestic wastewater from toilet, hand wash sink, shower, etc.” 

and “motor vehicle fluids (oil, grease, etc.) drippings or spillage from vehicle or equipment 

service areas.” He did not indicate that the wastewater would include commercial wastewater 

from washing septage from portable restroom units. To appellants knowledge, Mr. Kleist has not 

received state approval. 
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physician or other licensed medical practitioner, teacher and practitioners in 

similar fields of service; 

2. Dressmaking, tailoring, millinery, catering, and telephone or mail services; 

3. Beauty parlors, beauty salons or barber shops; 

4. Family home day care services, not to exceed five children. 

The occupational examples cited, without exception, use equipment normally found in homes: 

computers, phones, art supplies, scissors, chairs, tables, cameras, ovens, and sewing machines. 

The ordinance, in citing a specific though nonexhaustive list of examples, is clearly intended to 

allow relatively unassuming businesses that quietly provide personal or professional services or 

that are creative in nature to operate out of residences. The ordinance is intended to ensure 

quietude in neighborhoods by limiting commercial activity. 

As noted in American Law Reports: 

That a ‘home occupation’ must be a ‘customary’ one or one that is ‘customarily 

incidental’ to the use of a dwelling as a residence has been spelled out in 

substance in most of the ordinances in question, and even where not so spelled 

out has been generally recognized by the courts as an essential attribute. In 

determining whether this requirement has been met, the courts have generally 

inquired into whether, either from the standpoint of the manner of operation or 

from the kind of occupation involved, the activities amounted to a ‘commercial 

enterprise’ or the like which went beyond a mere incident to residential use of 

the premises or was not customarily carried on in the home, or which, if 

allowed, would have an adverse effect upon the over-all scheme of zoning. 73 

A.L.R.2d 439. (Originally published in 1960) 

In State ex rel. A. Hynek & Sons Co. v. Board of Appeals, 267 Wis. 309, 66 N.W.2d 623 

(1954), homeowners who operated a commercial photography studio in a commercial 

neighborhood sought to move their photography business to their home and sought a 

home occupation permit.2  In ruling that the zoning board of Racine did not act 

unreasonably in denying the use as a home occupation, the court noted “It appears to us 

that the term of ‘home-occupation’ requires considerable stretching to make it 

applicable to an established business which is simply moved from a commercial 

neighborhood to a residential one, there to be conducted in a part of the structure 

designed for that purpose alone and not for living quarters, although the remainder of 

the building is designed and will be used for a residence.” Id. at 626-627. In this case, 

Mr. Kleist is relocating his current business activities to an enormous 11,200-square-

 
2 Although the River Falls ordinance specifically allows photographers to operate a home 

occupation, the Racine ordinance in question was otherwise nearly identical to that of River 

Falls. 
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foot building on his property that he designed for the very purpose of housing his 

business.3 

Likewise, in an unpublished disposition, the Wisconsin Court of Appeals held in Hohl v. 

Columbia County Board of Adjustment No. 2005AP3086 (Nov. 2, 2006) that the board 

acted reasonably in denying a home occupation permit to a petitioner who lived on a 

770-acre farm and sought to operate a business storing and selling liquid propane gas, 

which included several large trucks for picking up and delivering the gas. The court 

stated that, “The business is not clearly incidental or secondary to the use of the 

property for residential purposes…In essence Hohl is seeking permission to run a 

commercial operation.” 

Other jurisdictions have considered requests for home occupation permits with facts 

similar to the Kleist application. In New Jersey, a court found that a septic-tank-cleaning 

service involving arrival and departure of work trucks, some of which contained septic 

waste, bore no resemblance to the types of activities traditionally recognized as home 

occupations. Adams v. DelMonte, 309 N.J. Super. 572, 707 A.2d 1061 (App. Div. 1998). 

In Pennsylvania, a court found that a roofing business involving daily loading and 

unloading of trucks destined for work sites and the use of outbuildings for storage was 

not a home occupation because the activities were not customary for home occupation 

nor clearly incidental and secondary to principal residential use. Agnew v. Bushkill Tp. 

Zoning Hearing Board, 837 A.2d 634 (Pa. Commw. Ct. 2003). 

Parking and storing commercial vehicles have generally been held as unacceptable 

accessory uses of a residence: 

• Storing commercial trucks in a three-stall garage could not be deemed a use 

accessory to a residential dwelling. Dumais v. Somersworth, 101 N.H. 111, 134 

A.2d 700 (1957). 

• A board of adjustment's determination allowing a property owner to construct a 

barn next to his residence to store a road grader, used in his construction 

business, as an accessory use was reversed upon objection of neighbors.  Becker 

v. Town of Hampton Falls, 117 N.H. 437, 374 A.2d 653 (1977). 

• Storing heavy equipment used in an asphalt business is not an accessory use of 

rural-residential property. Taddeo v. Com., 49 Pa. Commw. 485, 412 A.2d 212 

(1980). 

 Mr. Kleist’s business involves daily truck loading, unloading, and delivery; installing an 

underground holding tank to contain septage runoff; storing chemicals; storing delivery vehicles 

and other commercial equipment; and storing 400 Porta Potty units in an enormous accessory 

building built next to his residence. None of these activities are customary for home occupation. 

 
3 In seeking approval of his building plans for the structure, Mr. Kleist expressed to staff of St. 

Croix Inspections that he intended to “seek whatever he needs from zoning to make this building 

usable for his business.” See Melissa Cook email to Emily Shively, August 24, 2023. 
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There is nothing about this business that is “incidental and secondary” to use of the dwelling unit 

as a residence. Mr. Kleist is seeking permission to run a commercial operation. The permit must 

be denied. 

 

Appendix (separate attachment) 

• Peterson email 

• Kleist application for Small Capacity Non-Domestic Wastewater Holding Tank Plan 

Approval 

• Melissa Cook email to Emily Shively, August 24, 2023 













 

 

Response to Appeal and 

Support for PC Decision 

From: Five Star Restroom Rental, 

LLC 

  

 















































 

 

Plan Commission Memo 

and Minutes 

From: Staff 

  

 



3 
 

 

 
 

MEMORANDUM 
 
TO: Mayor Toland and Plan Commissioners 
 
FROM: Harley Mehlhorn, Senior Planner 
 
DATE: October 1, 2024 
 
ITEMS: FIVE STAR RESTROOM RENTALS SPECIAL USE PERMIT (SUP) 
 
 
RECOMMENDED ACTION 
Adopt resolution approving a Special Use Permit for a home occupation with conditions.  
 
BACKGROUND 
Five Star Restroom Rentals, LLC, has submitted this request for Special Use Permit approval for 
the operation of a home occupation on an existing residential property at 1149 County Road M 
zoned “A” – Agriculture within the Town of Kinnickinnic in the River Falls’ Urban Reserve Area 
(URA). The cooperative agreement between the Town and City affords the City land use authority 
over parcels within the URA, thus, this request will be analyzed using the standards of the City of 
River Falls zoning code rather than codes applicable to the ETZ. The Agriculture district allows a 
small number of uses by SUP including all those permitted by SUP within the Residential 
Suburban (RS) district. Home occupations require a SUP within the RS district and therefore 
within the Agriculture district, thus necessitating this Special Use Permit.   
 
Location Map (site outlined in blue) 
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SPECIAL USE PERMIT OVERVIEW  
Plan Commission has the authority to approve, approve with conditions, or deny special use 
permits.  Once granted, a Special Use Permit (SUP) remains in effect as long as the conditions 
upon which the permit was issued are followed, or until the duration of the permit expires, or any 
other conditions outlined in the resolution.  If a special use permit application is denied, the 
applicant may appeal the decision to the Board of Appeals. 
 
Special Use Permit Process 
Review and approval of a Special Use Permit is a quasi-judicial process (applying policy) as 
opposed to a legislative process (creating policy).  This means that an application is reviewed 
against the standards in the ordinance for compliance and if the standards are met, a permit is 
granted. 
 
Special Use Permits allow uses that may be appropriate in a zoning district if certain conditions 
are met.  Specific conditions may be added to the approval to ensure compatibility with adjacent 
land uses and so that the purpose and intent of the ordinance is met; however, any condition must 
be reasonable and related to the proposed use.  If an application meets the conditions in the 
ordinance and the applicant agrees to meet and maintain compliance with the specific conditions 
of the permit, a permit is granted.  
 
State Statute Regarding Special/Conditional Use Permits 
In 2017, Wis. Act 67 limited the discretion that municipalities have when approving Special or 
Conditional Use Permits.  The law requires that decisions must be made based on substantial 
evidence: 

The [municipality’s] decision to approve or deny the permit must be supported by 
substantial evidence.  “Substantial evidence” means facts and information, other than 
merely personal preferences or speculation, directly pertaining to the requirements and 
conditions an applicant must meet to obtain a conditional use permit and that reasonable 
persons would accept in support of a conclusion. 

 
The law also requires that any conditions imposed on the permit be based on substantial 
evidence: 

Any condition imposed must be related to the purpose of the ordinance and be based on 
substantial evidence.  All conditions must be reasonable and, to the extent practicable, 
measurable and may include conditions such as the permit’s duration, transfer, or 
renewal.” 

 
The law then requires the applicant to demonstrate that they meet the standards in the ordinance:  

The applicant must demonstrate that the application and all requirements and conditions 
established by the [municipality] relating to the conditional use are or shall be satisfied, 
both of which must be supported by substantial evidence. 

 
If the applicant can demonstrate that their proposal can or will meet the requirements and 
conditions, then a permit must be granted: 

If an applicant for a conditional use permit meets or agrees to meet all of the requirements 
and conditions specified in the [municipal] ordinance or those imposed by the [municipal] 
zoning board, the [municipality] shall grant the conditional use permit.  
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HOME OCCUPATION AND SPECIAL USE PERMIT ANALYSIS 
Zoning Standards 
The subject site is zoned A – Agriculture which is both agrarian and residential in nature, allowing 
for both commercial farming operations and single-family residential uses. In addition to these 
permitted uses by right, a small number of uses are also permitted via SUP, in particular code 
states that any use permitted via SUP within the Residential Suburban (RS) district may likewise 
be permitted in the “A” district via SUP. The RS district designates home occupations as a use 
requiring a SUP, thus necessitating a SUP for the operation of a home occupation on the subject 
site.  
 
Code defines a home occupation as: “an occupation or business activity that results in any 
commercial activity or enterprise for financial gain, benefit, advantage, livelihood, product or 
service that is conducted for gainful employment in a dwelling unit by a person residing in that 
dwelling unit. A home occupation is incidental to the residential use of the dwelling unit” 
(17.04.020).  
 
Section 17.82.020.E.1-4 of the zoning code continues on to identity and characterize the uses 
permitted under the home occupation designation, stating: 

Permitted Uses. The following are examples of home occupation uses permitted within 
the city of River Falls, which meet the intent of this section subject to compliance with the 
conditions of this chapter: 
1. The office or studio of an accountant, architect, artist, attorney, ceramist, engineer, 
interior designer, landscape architect, photographer, dentist, physician or other licensed 
medical practitioner, teacher and practitioners in similar fields of service; 
2. Dressmaking, tailoring, millinery, catering, and telephone or mail services; 
3. Beauty parlors, beauty salons or barber shops; 
4. Family home day care services, not to exceed five children. 

 
There are also both general standards and structural standards as outlined in that same chapter 
in sections 17.82.020.A and 17.82.020.B: 

A. General Standards. 
1. The home occupation shall involve the sale of goods or services in connection with 

such home. 
2. The home occupation shall be conducted entirely within the principal building and shall 

be clearly incidental and secondary to the permitted principal use of the building. 
3. The home occupation shall be conducted by a person residing on the premises in 

which the home occupation is conducted. Not more than one person, other than 
members of the family residing on the premises in which a home occupation is 
conducted, shall be regularly engaged in such occupation. 

4. A home occupation shall not produce any offensive noise, vibration, smoke, dust, 
odors, heat, gas, glare, electrical or audible interference, nor shall it otherwise create 
a risk to health, safety or property of residents and occupations of adjacent and 
neighboring properties. 

5. Customers or clients, or deliveries shall not enter the premises between the hours of 
ten p.m. and six a.m. Depending upon the nature of the home occupation and the 
neighborhood, the city staff may reduce the hours of operation. 

B. Structural Standards. 
1. Not more than twenty-five (25) percent of the gross floor area of the dwelling unit nor 

twenty-five (25) percent of the gross floor area if conducted in an accessory structure, 
shall be used in the conduct of the home occupation. 
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2. Nothing incidental to the conduct of a home occupation shall be constructed, installed, 
placed or stored outside of the principal building in which it is carried on, nor shall any 
exterior evidence of a home occupation be permitted to exist on the lot in question if it 
is visible from any adjacent or neighboring properties or if it is not in keeping with the 
residential character of the neighborhood surrounding the lot, except for a sign and 
off-street parking as is set forth below. 

3. One unlighted sign per dwelling shall be allowed and shall not exceed four square feet 
in area or project six feet above the surface of the ground. 

 
Proposed Home Occupation 
Five Star Restroom Rentals is a portable restroom facility business which provides facilities for 
construction sites and events. Five Star transports, pumps, cleans, and services all of their own 
facilities. The majority of the business operations are to be conducted off of the subject home 
occupation site as waste management and disposal is a heavily regulated industry, mostly by the 
Wisconsin Department of Natural Resources. All pumping of waste is performed on job sites and 
disposal of waste is prompt at a DNR approved facility such as a wastewater treatment plant. The 
applicant has stated that the home occupation site is to be used solely as storage, staging, and 
detailing of the portable restroom facilities. The home occupation requested herein is conducted 
at two separate locations on the same site. There is a small office proposed within the home and 
a storage/washing bay area in a shed. Since all waste has been emptied by the time the facilities 
are to reach the home occupation site, it is staff’s understanding that the washing bays are for the 
detailing the facilities and removing cleaner or waste residue. A more detailed description of the 
operations can be found in the applicant narrative attached to this memo.  
 
Analysis 
When evaluating a home occupation, there are two primary considerations; firstly, as to if the 
proposed use is consistent with the character of uses as listed in code and secondly, if the 
proposed operations of said use are consistent with the standards of a home occupation.  
 
In evaluating the proposed use, staff found there to be several mitigating factors that attenuate 
the potentially offensive nature of the use and allow it to be considered in a similar way to the 
storage and servicing of any other good. Since there is no storage or disposal of waste on the 
home occupation site and since the storage and servicing of the portable restroom facilities will 
be conducted entirely indoors, staff considers this use to be like that of the storage and servicing 
of other goods such as catering supplies, rental party equipment, or machinery. Since code allows 
for the consideration of uses such as catering services, which by its nature is similar in that the 
fundament of operations is the storage and servicing/cleaning of equipment, staff finds the 
proposed use to be considerable by code.  
 
As aforementioned, even if a use is considerable, it must demonstrate compliance with the 
standards as outlined in the home occupation section of code listed above. The proposed 
operations demonstrate compliance with the provisions regarding the good or service’s 
connection to the dwelling unit, the incidental and indoor nature of a home occupation, the 
operation of said business by the residents of the property, and the spatial standards. Those 
provisions that are not satisfied by effect of the nature of the use may be satisfied via conditions. 
 
Upon analysis of the regulations in place via the DNR, staff finds that with additional conditions of 
approval, the operations of the home occupation could satisfy code standards. Staff is 
recommending five conditions: 
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1. All home occupation activities shall occur entirely indoors with no storage, servicing, 
cleaning, or staging of any good outside of a structure.  

2. No more than 2,800 square feet of the shed shall be used to conduct the home occupation.  
3. The home occupation shall not produce any offensive noise, vibration, smoke, dust, odors, 

heat, gas, glare, electrical or audible interference, nor shall it otherwise create a risk to 
health, safety or property of residents and occupations of adjacent and neighboring 
properties. 

4. Customers, clients, or deliveries shall not enter the premises between the hours of ten 
p.m. and six a.m. 

5. Department of Natural Resources licensure of the business operations shall be kept in 
good standing for the continued operation of this home occupation and a copy of the 
current license shall be provided to the City of River Falls and thence provided at each 
renewal within 30 days of such renewal. 

 
Conditions 1-4 reflect the home occupation standards. Condition one limits home occupation 
activity to be entirely within the confines of a building, limiting potential impacts on neighbors and 
reducing any visual impact that the home occupation may create. Condition two limits the use of 
the shed to 25% of the floor area as prescribed in the home occupation ordinance, limiting the 
scale of operations on site and thus the potential for adverse impacts. Condition three prohibits 
offensive externalities such as odor, noise, or vibration from leaving the site, further reinforcing 
the character of the use. Condition four places temporal constraints on hours of operation as to 
preserve the residential character of the area. Finally, condition five ensures that the operations 
of the business are consistent with regulatory standards as enacted by the Wisconsin DNR.  The 
applicant is amenable to complying with these conditions. 
 
Any violation of the conditions above or any other provision of the home occupation standards 
will constitute grounds for investigation and potential action. Section 17.104.040.E outlines a 
process for violations, stating:  

1. Any permitted special use which does not continue in conformity with the conditions of the 
permit shall be considered a violation of this section. 

2. Revocation. Any special use permit granted by the plan commission may be revoked if it 
is found that the use is not being conducted in compliance with the plans and specifications 
submitted with the application and subsequently approved, or is being operated in violation 
of the conditions of the special use permit. 

 
Further, the Home Occupation ordinance provides a framework by which to handle potential 
complaints or grievances with section 17.82.020.F.5-6 stating: 

5. Any person who is aggrieved by the granting of a home occupation permit or the exercise 
of rights under such a permit may file a complaint explaining the reasons therefor with the 
city. The city planning director or his designee shall investigate the grounds of the 
complaint and shall issue a written decision as to whether or not the home occupation in 
question or the manner in which it is conducted is in violation of the terms and conditions 
of the permit granted under this chapter. If a violation is found to exist, the city staff shall 
determine what action should be taken by the city to correct the same. All complaints filed 
hereunder shall be kept on file and shall be open to public inspection. Prior complaints 
concerning a given home occupation shall be considered by staff in the course of 
investigation of a later complaint. 

6. Persons aggrieved by the decision of the city staff in response to a complaint concerning 
a home occupation may appeal such decision to the common council, within thirty (30) 
days of the date on which the staff issued its decision. 
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Staff finds that with the additional conditions of approval, the mitigatory measures taken by the 
applicant, the limited scope of onsite activities, and the clear and transparent complaint and 
grievance process, the proposed operations of the home occupation satisfy code standards.  
 
Special Use Permit Analysis  
Per section 17.104.040 (C) (4) the Plan Commission should evaluate the application for a special 
use permit based upon the following applicable conditions: existing and proposed structures, 
architectural plans, neighboring uses, parking areas, driveway locations, highway access, traffic 
generation and circulation, drainage, sewerage and water systems, and the proposed operation.  
 
The Plan Commission may impose conditions, such as landscaping, architectural design, type of 
construction, lighting, fencing, planting screenings, operation control, hours of operation, 
improved traffic circulation, duration, transfer, or renewal. Any condition imposed by the Plan 
Commission must be related to the purpose of the ordinance and be based on substantial 
evidence. Compliance with all other provisions of the ordinance, such as lot width and area, yards, 
height, parking, loading traffic, highway access, and performance standards, are required of all 
special uses. 
 
Comprehensive Plan Conformance 
The comprehensive plan designates the subject site as UAB - City Edge Growth Preservation 
Area. This designation encourages the preservation of large tracts of land in order to 
accommodate future growth. Since there are no subdivisions or permanent alterations to the 
subject property, staff finds the request to be consistent with the Comprehensive Plan.  
 
Proposed Site Plan 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Site  
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The existing 13.5 acre “L” shaped lot consists of a driveway off of County Highway M serving a 
single-family home and a large accessory structure (shed) on the southwest side of the property. 
A portion of the home will be used as an administrative office and a portion of the shed for the 
storage and servicing of the restroom facilities.  
 
Existing and Proposed Structures  
A single-family home of 6,300 Square feet and a shed of 11,200 square feet exist on site. No 
changes to existing structures or new structures are proposed as part of this request.  
 
Architectural Plans  
No exterior modifications to the proposed building are proposed as part of this request.  
 
Neighboring Uses  
The site is surrounded by the other Agriculture zoned properties within the URA. These 
properties allow for a mix of single-family dwellings and commercial farming operations 
including livestock and agriculture.  
 
Parking Areas  
The single-family home is served by a large garage and the shed has improved surfacing 
surrounding it as well as bay doors that could be used to internally park vehicles. No additional 
parking is needed.  
 
Roadway Access  
The subject site has direct access to County Highway M. 
 
Traffic Generation and Circulation  
Staff anticipates the traffic generated from this development to be minimal and contained 
entirely within the confines of the site. Heavy machinery and large vehicles are within the typical 
character of an agricultural area.  
 
Drainage  
No regrading or substantial changes to permeability are being proposed as part of this project.  
 
Sewerage and Water Systems  
No new city services are proposed.  
 
Proposed Operation 
As described previously, the home occupation will consist of both an administrative office in the 
home and a storage and washing area in the shed. Emptied portable restroom facilities will be 
transported from customer sites to the shed to be stored and staged prior to redeployment. Any 
washing that does take place within the facility will drain into a separate holding tank per DNR 
regulations.  
 
Staff finds the proposed operations as consistent with the provisions of code, consistent with 
comprehensive plan guidance, and organized as such to create the least impact on surrounding 
land uses.  
 
NOTIFICATION 
Per the requirements laid out by section 17.104.40 of municipal code, staff has physically posted 
notification of the proposed special use on site and sent mailers to property owners and residents 
within 500 ft.  
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SUMMARY 
An application has been submitted for the approval of special use permit for a home occupation. 
The current zoning of A- Agriculture requires a SUP for home occupations. Staff finds the 
proposed application is in conformance with standards laid out by municipal code and consistent 
with the Comprehensive Plan.  
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PLAN COMMISSION RESOLUTION NO. 2024-08 
 

RESOLUTION APPROVING THE SPECIAL USE PERMIT (SUP)  
FOR A HOME OCCUPATION (FIVE STAR RESTROOM RENTALS) 

 
WHEREAS Five Star Restroom Rentals, LLC, has submitted an application for the operation of a 
home occupation at an existing residence in both the primary residence and an accessory 
structure located at 1149 County Road M; and  
 
WHEREAS, 1149 County Road M is located in the A – Agriculture District and a home occupation 
requires a Special Use Permit in such district; and  
 
WHEREAS, a public hearing is required to review the project, take public comments, and approve 
or deny the Special Use Permit application; and  
 
WHEREAS, the Plan Commission reviewed the Special Use Permit request for a home 
occupation at 1149 County Road M and held a public hearing on October 1, 2024, and found it to 
be acceptable and consistent with City plans for the area;  
 
NOW, THEREFORE, BE IT RESOLVED, that the Plan Commission of the City of River Falls 
hereby approves the Special Use Permit for a home occupation subject to the following 
conditions:   

1. All home occupation activities shall occur entirely indoors with no storage, servicing, 
cleaning, or staging of any good outside of a structure.  

2. No more than 2,800 square feet of the shed shall be used to conduct the home occupation.  
3. The home occupation shall not produce any offensive noise, vibration, smoke, dust, odors, 

heat, gas, glare, electrical or audible interference, nor shall it otherwise create a risk to 
health, safety or property of residents and occupations of adjacent and neighboring 
properties. 

4. Customers, clients, or deliveries shall not enter the premises between the hours of ten 
p.m. and six a.m. 

5. Department of Natural Resources licensure of the business operations shall be kept in 
good standing for the continued operation of this home occupation and a copy of the 
current license shall be provided to the City of River Falls and thence provided at each 
renewal within 30 days of such renewal. 

 
Dated this 1st day of October 2024.  
 
        CITY OF RIVER FALLS 
 
              
        Dan Toland, Mayor 
 
ATTEST: 
 
     
Amy White, City Clerk        
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Community Development Department 
222 Lewis Street                             
River Falls, WI  54022            
715.425.0900 
www.rfcity.org 

 
 

MINUTES 
PLAN COMMISSION  
OCTOBER 1, 2024 

CITY COUNCIL CHAMBERS  
 
Members Present:  Dan Toland, Chris Holtkamp, Diane Odeen, Rob Gormanson and Lisa 

Moody, Michael Woolsey 
Members Absent: Rebecca Prendergast 
Staff Present:     Emily Shively, Harley Mehlhorn 
Others Present:   
  
CALL TO ORDER  
Meeting convened at 6:30 p.m.  
 
APPROVAL OF MINUTES 
M/Moody, S/Holtkamp to approve minutes. Motion carried 5/0.  
 
PUBLIC COMMENTS 
None. 
 
ORDINANCES AND RESOLUTIONS   
PUBLIC HEARING: Special Use Permit for supportive housing facility (Red’s Place) on 
Highway 29 (Northeast area of PID 276011410640) (Danielson Development) 

The Mayor opened the Public Hearing. Harley Mehlhorn provided a presentation. Applicant is 
requesting an update to the Special Use Permit that was granted in May to accommodate for 
additional units and building height to allow for broadening of supportive housing services 
provided. The proposed site is 4.5 acres and zoned R2 multifamily which makes the Special Use 
Permit necessary. The supportive housing facility with services and amenities for adults with 
Autism will include 73 units total. The site plan remains the same as previously approved, the 
building height will change from two stories to three stories.  
 
City staff found no concerns and recommends the Plan Commission approve the resolution for 
the Special Use Permit with a few conditions which include the permit being contingent upon 
approval of Red’s Place final plat by City Council, enhanced landscaping to be planted along 
eastern perimeter of the property, and the development shall be in conformance with approved 
plan set dated September 5, 2024. 
 
Adam Johnson, who lives near the new development shared his concern with the height of the 
third story causing privacy issues for surrounding properties. He would appreciate privacy 
elements in the design. 
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Don Nelson discussed concern with the access road to the development. He was referring to the 
access drive to Larsen Park, which is emergency only. He also discussed property values and 
security of the housing unit for the residents. 
 
Dick Rinehart shared comments regarding traffic, and speed limits in the area. More traffic in that 
area causes safety concerns. 
 
Sarah Johnson shared her concern for the safety of the residents of Red’s Place. 
 
Bruce Danielson, founder of Red’s Place addressed the concerns. Danielson shared who will be 
served at Red’s Place, and the additional units allow for elderly parents to live with their adult 
autistic child. Danielson explained the residents will be living in a building that was designed by 
an architect who has a child with Autism. The building has multiple safety features as this a huge 
responsibility to take on residents with a disability and keep them safe. He stated he worked with 
the Wisconsin DOT regarding traffic safety issues. 
 
The site will be excavated about twelve feet with landscaping added for privacy. Danielson 
addressed the property value concern explaining that it is a facility much like the nearby Comforts 
of Home. 
 
Danielson further explained they worked for the last two and a half years to address any issues 
for the residents of Red’s Place and to remain good neighbors in the process. He stated this 
facility is non-profit, not out to make money, but to fulfill a need and a promise to a friend.  
 
The Mayor closed the public hearing. 
 
Holtkamp asked whether balconies on the units were planned. Danielson stated they are not. 
There was discussion regarding the Special Use Permit and City Council approval. Special Use 
permits are granted with the Plan Commission and do not go to Council. Holtkamp asked for 
clarification where the facility will be located on the lot. The location, setbacks, and access road 
locations were shared by Mehlhorn.  
 
M/Odeen, S/Holtkamp made a motion to approve the special use permit. 
 
Motion carried 5/0 
 
PUBLIC HEARING: Special Use Permit for a home occupation at 1149 County Highway M 
(Kleist) 
The Mayor opened the public hearing.  
 
Harley Mehlhorn gave a presentation. He stated that this is a request for a special use permit for 
a home occupation. He began the presentation by explaining the Urban Reserve Area 
cooperative boundary agreement which gives the City of River Falls land use authority over a 
portion of the Kinnickinnic Township and that the subject site is within said portion. Mehlhorn 
proceeded to give background information on the location of the subject site and explained the 
current zoning of the property. Mehlhorn went on to provide the code definition of a home 
occupation and the considerations contemplated during the review of a standard home 
occupation permit, the types of uses outlined in code for a home occupation, and then the 
standards that code outlines for a typical home occupation permit to be granted. Mehlhorn then 
described the operations and site layout of the proposed Five Start Restroom Rentals home 
occupation, noting that the Wisconsin Department of Natural Resources (DNR) heavily 
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regulates the business. Mehlhorn went on to state that staff finds the operations consistent with 
code standards and outlined the five conditions of approval recommended by staff. He then 
outlined the process for grievances or complaints outlined by code. Mehlhorn concluded his 
presentation by providing the staff recommendation of approval with conditions.  
 
The mayor then opened the floor for public comment. 
 
A number of residents spoke regarding the item.  
 
The first to speak was Cindy Maxwell who was opposed to the Special Use Permit stating that 
the recommendation of approval is based on an inadequate analysis. Maxwell felt there were 
inconsistencies between the proposed operations of the home occupation and the standards 
outlined in the ordinance and asked the Plan Commission to deny the request.  
 
The next speaker was Ian Lewenstein who was also opposed to the Special Use Permit, stating 
he feels that the analysis of the SUP uses faulty logic and that the proposed operations are 
inconsistent with the ordinance, citing the intensity and scale of the business.  
 
The next speaker was Brad Gilbertson who was likewise opposed to the request. He stated 
concerns over contaminants and airborne particulates due to his domicile’s proximity to the 
business. Gilbertson also had concerns over property value impacts. Gilbertson requested the 
Plan Commission deny the request.  
 
The next speaker was Elizabeth Kleist who stated that she is the applicant’s eldest daughter. 
Elizabeth Kleist spoke to the operations of the business and that she is the only one working for 
the business besides are father, the applicant.  
 
The next speaker was Tom Schreiber who was opposed to the project on concerns of safety. 
Schreiber stated he as concerned about chemical particulates and well water contamination.  
 
The next speaker was Craig Greenwood. Greenwood stated that the shed that the proposed 
business would operate from is proximal to Mr. Gilbertson’s home, citing concerns that a 
portable restroom business would not be compatible with such proximity to a residence.  
 
The next speaker was Justin Kleist, the applicant and business owner. Justin Kleist began by 
stating his dedication to the community. Justin Kleist went on to describe the specific operations 
of his business; stating that the business only operates two trucks and has one full time 
employee beyond himself. Further stating that all chemicals used in his business are regulated 
by the Department of Natural resources. He explained that the trucks and portable restroom 
facilities come back to the site fully pumped without any waste material. Mr. Kleist explained that 
many other similar businesses operate out of agrarian residential properties. Mr. Kleist then 
spoke regarding the sufficiency of space provided by the proposed storage area, stating that at 
any one time no more than fifty to one-hundred are on-site at any given time, with the rest being 
on customer sites. 
 
The next speaker was Greg Erickson. Erickson stated that he felt a conflict with the intent of the 
Urban Reserve Area and the proposed business. Erickson then raised questions regarding the 
financing of the project and how Mr. Kleist received financing prior to the SUP being issued. He 
then stated his concerns over environmental impacts and conservation as it relates to the 
proposed business.  
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The next speaker was Dick Reinhart who stated that he felt the proposed business would be 
more appropriate in an industrial park and was concerned that the business could impact future 
annexations and development.  
 
The next speaker was Brad Gilbertson who spoke for a second time. Gilbertson stated that he 
felt it was not right that the SUP, once approved by the Commission, would not need approval 
by Council. He finished by reiterating his environmental concerns.  
 
The next speaker was Cindy Maxwell who also spoke for a second time, stating that the 
application of the SUP is inconsistent with what was said during the hearing and stating, 
particularly regarding the number of vehicles. Also stating concerns over the chemicals that the 
business stores on-site.  
 
The next speaker was Justin Kleist who responded to the concerns regarding the amount of 
vehicles his business utilizes, which according to Kleist is limited to the amount as outlined in 
the ordinance.  
 
The Mayor then closed the public hearing and opened the Plan Commission hearing.  
 
The Mayor entertained a motion prior to the Commission discussion and comment. 
 
Motion to approve M/Holtkamp S/Odeen. 
 
Odeen commented on the project, stating the need for portable restroom facilities and that she 
is heartened that the chemicals for the business are to be regulated by the DNR.   
 
Holtkamp then asked what the remaining balance of the shed structure was to be used for, 
which the applicant responded to stating personal use. Holtkamp then asked staff if the twenty-
five percent limitation on area is structure by structure or total, which Mehlhorn responded to by 
stating it is building by building.  
 
Woolsey stated his difficulty in making the proposed business fit with the analogous uses 
provided by the ordinance.  
 
Odeen then asked Mehlhorn if the examples of uses listed in the home occupation section of 
code or the standards are what is considered when deciding upon the item. Mehlhorn 
responded by stating that the request was heavily analyzed by staff and that the staff 
recommendation is predicated upon finding consistency with both code and home occupation 
standards. Mehlhorn went on to explain the process that staff went through to come to the 
recommendation of approval.  
 
Odeen asked if the list of uses in the Home Occupation Ordinance are exhaustive or 
exemplative, to which Mehlhorn responded citing code which states that the uses are examples.  
 
Woolsey stated that he feels the testimony of residents indicates that the intensity of the 
proposed business is outside of what the ordinance allows for in regards to number of 
employees. Mehlhorn responded by clarifying that the ordinance allows for one employee 
outside of the residents of the home out of which the occupation is operating. 
 
The Mayor then drew a comparison to the business in regards to number of employees and 
vehicles.  
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Woolsey then stated that he feels that the subject site is not the right place for such business.  
 
Holtkamp asked staff if a delivery driver employed under the business would constitute an 
employee per code, Mehlhorn responded that it would.  
 
Woolsey stated that he thinks that staff works hard to find a path forward for the applicant while 
protecting the community, finishing by stating he appreciates the effort of staff.  
 
Holtkamp asked the future land use plan for the area which Mehlhorn responded to by stating its 
designated as future growth within the URA.  
 
Moody asked if the Agricultural zoning of the property has any bearing on the review. Mehlhorn 
responded by stating the reason for pursuing the SUP is due to the Agriculture district listing 
home occupation as a special use.  
 
Gormanson asked the applicant how often the holding tank will be emptied and who will empty 
it. Justin Kleist responded that it is pumped per DNR standards and that it is pumped by another 
septic service provider.  
 
The Mayor then requested a vote.  
 
Motion carried by majority 3/2 
 
In favor: Holtkamp, Odeen, and Gormanson 
Opposed: Woolsey and Moody 
 
 
 
REPORTS 
Planning Update  
Emily Shively shared the next Plan Commission Meeting will be Wednesday November 6, as 
Tuesday is Election Day. 

ADJOURNMENT  
Commissioner Holtkamp made a motion to adjourn at 7:53 p.m. S/Gormanson; motion carried 
5/0. 

 
 
Respectfully submitted,  

 
 

Angie Bond, Building Permit Technician/Code Compliance Officer and Harley Mehlhorn, Senior Planner 
 
 


